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APPELLANT'S OPENING BRIEF

I. JURISDICTION
Appellate jurisdiction is appropriate in this matter pursuant to Section 78~2a-3(2)(j) Utah
Code , iiiiiii 1""J » '"i, ,r imt.'iklnl

ii, ISSUE: FOR REVIEW AND STANDARD OF REVIEW
TSSIIP"

N'dii the Uicd touit s sua sponte consideration ol die validity of the par ties'

substitute agreement improper?
^ - the trial court acted improperly by raising and deciding an issue sua sponte is a
qu<r*

-

, yiiv-ii . x^tah Dep't

of Health. 850 P.2d 1267, 1269 (Utah 1993) (cited in Hilton Hotel and Pacific Reliance Ins. v.
Industrial Comm. of Utah. 897 P.2d 352 (1995)).
The validity of the contract was never at issue, until the court raised the issue sua sponte.
After receiving the court's Findings of Fact and Conclusion of Law and the Order based thereon,
Defendant filed a Motion to Amend Judgment or, Alternatively, Motion for New Trial, based in
part on the court's sua sponte consideration of the issue of the agreement's validity.
III. DETERMINATIVE RULES
The determinative rules for this appeal were stated by the Utah Supreme Court in Combe v.
Warren's Family Drive-Inns. Inc., 680 P.2d 733, 736 (Utah 1984), as follows:
[I]t is error to adjudicate issues not raised before or during trial and unsupported by the
record. The trial court is not privileged to determine matters outside the issues of the case,
and if he does, his findings will have no force or effect. In law or in equity, a judgment must
be responsive to the issues framed by the pleadings, and a trial court has no authority to
render a decision on issues not presented for determination. Any findings rendered outside
the issues are a nullity.
(Internal citations omitted).
IV. STATEMENT OF THE CASE
A. Nature of Case, Course of Proceedings, Disposition in Trial Court
Both the claim and counterclaim in this case concern an alleged breach of contract
concerning the purchase and sale of a pickup truck.
The Fifth Judicial District Court of Washington County, State of Utah, ruled in Plaintiffs
favor.

See Findings of Fact and Conclusions of Law, pp.87-90 of the Appellate Record

(hereinafter "App. Rec"), and Order and Judgment, App. Rec. 91-92.
Defendant filed a "Motion to Amend Judgment or, Alternatively, Motion for a New Trial."
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based on Defendant's contention that the court had improperly based its ruling on an issue that had
been admitted and stipulated by counsel. .See App. Rec. 93-103. Such motion was denied on
August 22, 1997. See App. Rec. 114. Defendant subsequently appealed. See App. Rec. 115-16.
B. Statement of Relevant Facts
Plaintiff purchased a 1995 GMC Sierra pick-up truck from Defendant. A motor vehicle
contract of sale was executed, based upon a purchase price of $26,178. See Plaintiffs Complaint,
f5, App. Rec. 3; see also Defendant's Proposed Pretrial Order, | e , App. Rec. 61.1
On July 20, 1995, the vehicle was delivered to Plaintiff at his Las Vegas residence by
Defendant's salesperson. Complaint, %1, App. Rec. 3; Proposed Pretrial Order, *[[f, App. Rec. 62.
Between July 31,1995, and August 23,1995, Plaintiff and Defendant worked to correct problems
alleged by Plaintiff to exist on the vehicle. Complaint, at Iffl 8-11, App. Rec. 3-4; Proposed Pretrial
Order, ftg-I, App. Rec. 62. Plaintiff was not satisfied with the repairs. Id.
As Plaintiff alleged the facts, "It was agreed the parties would jointly contact GMC truck
company and have the truck replaced. Two days later, Plaintiff spoke with representatives ofNewby
Buick [sic] George about the problems of the vehicle. It was agreed by both parties that the truck
Plaintiff purchased in July would be returned to them in exchange for another vehicle." Complaint,
at ^[11, App. Rec. 3-4; see also Proposed Pretrial Order, at % App. Rec. 62. Plaintiff further alleged,
"On July 19, 1996 [sic - 1995], the parties mutually modified the contract in which Newby Buick
would order a new GMC pick-up truck and Plaintiff would be responsible for an additional $1,500.

Plaintiff never submitted a pre-trial order. Prior to trial, Plaintiffs counsel stipulated in
the Judge's chambers that Defendant's proposed pre-trial order should be utilized, and it was
utilized by the Court. See Transcript, App. Rec. 123 and 130, line 17.
-3-

Three months later than the original delivery date, representatives of Newby Buick told Mr. Doyle
he would be responsible for an additional $3,000. Mr. Doyle did not qualify for an additional $3,000
nor did he have $3,000, and because of the breach of Newby Buick, Mr. Doyle was not able to
perform under the contract." Complaint, at ^[14, App. Rec. 5.
Plaintiff also alleged that he told Defendant that if the vehicle were not delivered by a certain
date, "all monies would have to be returned and he would no longer go along with the contract." Id.
at 1[12.
In its Answer and Counterclaim, Defendant admits that "both parties agreed that Plaintiffs
truck would be returned to Defendant in exchange for another vehicle." App. Rec. at 10, ^[8. Also,
Defendant states in its Counterclaim that an agreement was worked out between the parties regarding
the dispute over the 1995 truck by entering into an agreement regarding purchase of the 1996 truck.
IdL at 14-15,1ffil-7. Defendant alleged that Plaintiff threatened, if the vehicle were not delivered by
a date certain, that Plaintiff "would no longer honor the contract." Id. at Tf 8. Plaintiff admitted such
allegation. See App. Rec. 44-45, f9.
The Proposed Pretrial Order established the validity of the agreement and established that
the triable issues concerned whether Plaintiffs failure to perform was excusable. See, e.g., App.
Rec. 62,ffl[I& 1 ("It was agreed that Defendant would obtain another vehicle for Plaintiff;" and
"Plaintiff advised Defendant that if the vehicle was not in his possession by a specified date, he
would no longer abide by the contract") (emphasis added). The only three contested issues of law
in the Pretrial Order were:
(a)

Whether Plaintiff is excused from performing under the contract when the parties
have agreed that Plaintiff will purchase a vehicle for a certain price and the vehicle
is, thereafter delivered?

-4-

(b)
(c)

Whether, after contracting to purchase the vehicle, Plaintiff may set an arbitrary date
after which the contract will be voided?
Whether, after contracting to purchase the vehicle, Plaintiffs impairment of his
ability to obtain financing excuses non-performance under the agreement?

App. Rec. 64.
Plaintiff subsequently refused to accept delivery of the truck. Proposed Pretrial Order, ^fq,
App. Rec. 63.
The testimony at trial clearly showed that the Plaintiff regarded the parties' "slightly
modified" agreement to be valid. See Transcript, App. Rec. 187, lines 5-9, & 143, lines 9-21.
Nothing suggests that any party dispute the validity of the agreement. jd. passim.
V. SUMMARY OF ARGUMENT
As witnessed by the pleadings, the pretrial order, and the evidence, the validity of the
agreement between the parties was not at issue in this case. Nevertheless, the trial court based its
decision on sua sponte consideration of the validity of the parties' agreement. Findings rendered
outside the issues are a nullity. Therefore, the trial court's ruling must be set aside.
VI. ARGUMENT
The validity of the agreement between the parties was never at issue in this case. In the
pleadings, as described above, the validity of the agreement was admitted. Also, in the pretrial order,
as described above, the validity of the agreement was uncontroverted. See Kaiser Aluminum &
Chem. Sales. Inc. v. Lords, 460 P.2d 321, 23 Utah 2d 152 (1969) (pretrial order controls the issues
of the case, absent modification). Likewise, all evidence at trial was addressed to the issue of
performance under the agreement, not the validity of the agreement.
Whether the validity of the agreement should have been advocated was not relevant to the
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trial court's decision; nor is it relevant to this appeal. The responsibility of advocating a case rests
on the attorneys. Had Plaintiff raised the issue of the validity of the agreement, Defendant would
have been required to address such issue. But, Plaintiff never did raise the issue. Utah courts have
held, ff[I]f a party fails to raise an issue and present evidence regarding the same, it has waived the
right to do so." Hilton Hotel & Pac. Reliance Ins. v. Industrial Co.. 897 P.2d 352 (Ct. App. 1995)
(citing Combe v. Warren's Family Drive-Inns. Inc.. 680 P.2d 733, 736 (Utah 1984)).
Instead, the court raised the issue of the validity of the agreement sua sponte. Utah law is
clear that such action constitutes error. The Utah Supreme Court has held:
[I]t is error to adjudicate issues not raised before or during trial and unsupported by the
record. The trial court is not privileged to determine matters outside the issues of the case,
and if he does, his findings will have no force or effect. In law or in equity, a judgment must
be responsive to the issues framed by the pleadings, and a trial court has no authority to
render a decision on issues not presented for determination. Any findings rendered outside
the issues are a nullity.
Combe, 680 P.2d at 736 (internal citations omitted).
By basing its decision on the validity of the contract, the trial court impermissibly encroached
upon the advocate responsibility conferred upon counsel. See Hilton. 897 P.2d 352. It exceeded
its role as arbiter by reaching out and deciding an issue that otherwise would have been dead. Id.
The Utah Supreme Court has noted, "Parties may limit the scope of the litigation if they choose, and
if an issue is clearly withheld, the court cannot nevertheless adjudicate it and grant corresponding
relief." Combe. 680 P.2d at 736 (citations omitted).
As counsel framed the issues for trial, the parties had an agreement concerning the purchase
and sale of a pickup truck. Therefore, the validity of that agreement was not triable. The issues that
were triable, as framed by the parties, concerned the following:
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(a)

(b)
(c)

Whether Plaintiff is excused from performing under the contract when the parties
have agreed that Plaintiff will purchase a vehicle for a certain price and the vehicle
is, thereafter delivered?
Whether, after contracting to purchase the vehicle, Plaintiff may set an arbitrary date
after which the contract will be voided?
Whether, after contracting to purchase the vehicle, Plaintiffs impairment of his
ability to obtain financing excuses non-performance under the agreement?

App. Rec. 64. Thus, the trial court's ruling should be set aside and the matter should be remanded
to the trial court for determination of the case on the issues framed by the parties.
VII. CONCLUSION
For the reasons stated above, Defendant requests that the Court of Appeals vacate the Order
of the trial court. Defendant further requests that the matter be remanded to the trial court for a
determination of the case on the issues framed by the parties in Defendant's Proposed Pretrial Order.
DATED this l ^

day of January, 1998.
ADDENDUM

No Addendum is required, pursuant to Utah R. App. P.24(a)(l 1).

STEPHEN H. URQUHART
ATTORNEY FOR APPELLANT
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(a)

(b)
(c)

Whether Plaintiff is excused from performing under the contract when the parties
have agreed that Plaintiff will purchase a vehicle for a certain price and the vehicle
is, thereafter delivered?
Whether, after contracting to purchase the vehicle, Plaintiff may set an arbitrary date
after which the contract will be voided?
Whether, after contracting to purchase the vehicle, Plaintiffs impairment of his
ability to obtain financing excuses non-performance under the agreement?

App. Rec. 64. Thus, the trial court's ruling should be set aside and the matter should be remanded
to the trial court for determination of the case on the issues framed by the parties.
VII. CONCLUSION
For the reasons stated above, Defendant requests that the Court of Appeals vacate the Order
of the trial court. Defendant further requests that the matter be remanded to the trial court for a
determination of the case on the issues framed by the parties in Defendant's Proposed Pretrial Order.
DATED ibis 2?

day of January, 1998.

Sf^HE?N H. URQUHART
ATTORNEY FOR APPELLANT
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CERTIFICATE OF SERVICE
I

hereby certify that a full, true and correct copy of the above and foregoing

APPELLANT'S OPENING BRIEF was placed in the United States mail at St. George, Utah,
with first-class postage thereon fully prepaid on the ^"TH^day of January, 1998, addressed to:
Christopher W. Edwards - #6871
55 South 300 West, Suite 1
P.O. Box 386
Hurricane, Utah 84737
0
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CERTIFICATE OF SERVICE
I hereby certify that (a) two copies of the Appellant's Opening Brief were sent to Christopher
Edwards on January 27,1998 and (b) two full, true and correct revised copies of the last page of the
above and foregoing APPELLANT'S OPENING BRIEF were placed in the United States mail
at St. George, Utah, with first-class postage thereon fully prepaid on the 2,0

day of January,

1998, addressed to:
Christopher W. Edwards - #6871
55 South 300 West, Suite 1
P.O. Box 386
Hurricane, Utah 84737
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